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DEFINITIONS:

Active Judge:  A person who holds office as a district court judge or statutory county court judge. (Sec. 29.051(1), Gov’t Code.)
Presiding Municipal Judge:  The presiding judge of a municipal court, including a municipal court of record.  (Sec. 29.051(2), Gov’t Code.)
Note:  Sec. 29.051(2) uses the term “presiding judge” to denote a presiding municipal judge; however, to be more precise the term “presiding municipal judge” is used in the commentary and the flowchart.

Regional Presiding Judge:  A presiding judge of one of the nine administrative judicial regions of Texas appointed by the governor under Section 74.055 of the Government Code.  (Sec. 29.051(3), Gov’t Code).  A list of the regional presiding judges and their jurisdictions is available at:  http://www.courts.state.tx.us/courts/ajr.asp.
COMMENTARY:

Step 1.
Case filed in Municipal Court


Subchapter A-1, Chapter 29, Texas Government Code, enacted by SB 480 (and HB 3474), 81st Legislature, Reg. Session, provides the procedure for the recusal and disqualification of municipal court judges in hearings or trials in municipal courts, including municipal courts of record.  Advance to Step 8 to begin the analysis of the appropriate procedure for handling the recusal and disqualification of a municipal court judge in a case.
Step 2.
Does Municipal Judge decline to recuse or disqualify himself or herself in response to motion.


Before further proceedings in a case in which a motion to recuse or disqualify has been filed, the Municipal Judge must determine whether recusal or disqualification is appropriate.  If it is, the Municipal Judge should recuse or disqualify him/herself in the case.  (Sec. 29.055(a), Gov’t Code.)
If the Municipal Judge declines to recuse or disqualify him/herself, advance to Step 3.  If the Municipal Judge recuses or disqualifies him/herself, go to Step 9.  
Step 3.
Municipal Judge requests Regional Presiding Judge to assign judge to hear motion.

If the Municipal Judge declines to recuse or disqualify him/herself, the Municipal Judge must request the Regional Presiding Judge to assign a judge to hear the motion.  (Sec. 29.055(a)(2), Gov’t Code.)  Advance to Step 4.
Step 4.
Municipal Judge forwards referral order, motion, and statements to Regional Presiding Judge.


A Municipal Judge who does not recuse or disqualify him/herself after a motion has been filed must forward, in original form or certified copy, an order of referral, the motion, and all opposing and concurring statements to the Regional Presiding Judge.  The Municipal Judge may not take other action in the case during the time after the filing of the motion and before the hearing on the motion, except for good cause stated in the order in which the action is taken. (Sec. 29.055(c), Gov’t Code.)  Advance to Step 5.
Step 5.
Regional Presiding Judge immediately assigns judge to hear motion and sets hearing.  


Upon receipt of a request for the assignment of a judge to hear a motion to recuse or disqualify a Municipal Judge, the Regional Presiding Judge must immediately set a hearing before himself, an active judge, or a judge on the list of judges who are eligible to serve on assignment under Sec. 74.055, Gov’t Code.*  (Sec. 29.056(a)(1), Gov’t Code.)  Advance to Step 6.

* Judges who are on the list of judges who are eligible to serve on assignment under Sec. 74.055 are former or retired district, statutory county, or appellate court judges who have met the qualification to continue serving on assignment under Sec. 74.055, Tex. Gov’t Code.  
Step 6.
Regional Presiding Judge causes notice of hearing to be given to all parties or their counsel.

After setting a hearing on the motion, the Regional Presiding Judge must give notice to all parties or their counsel and make any other orders, including orders on interim or ancillary relief in the pending cause as justice may require.  (Sec. 29.056(a)(2),(3), Gov’t Code.)  Advance to Step 7.
Step 7.
Assigned Judge holds hearing on motion.


A judge who is assigned to hear the motion must hold a hearing on the motion.  The judge who is assigned to hear the motion may also hear any amended or supplemented motion for recusal or disqualification filed in the case.  If none of the parties object, a hearing on the motion and any amended or supplemented motion can be conducted by telephone. (Sec. 29.056(b), (c), Gov’t Code.)  Go to Step 10.
Step 8.
Is motion to recuse or disqualify Municipal Judge filed?

A party in a hearing or trial in a municipal court, including a municipal court of record, may file with the clerk of the court a motion stating grounds for the recusal or disqualification of the Municipal Judge.  The grounds may include any disability of the Municipal Judge to preside over the case.  (Sec. 29.052(a), Gov’t Code.)

A motion for recusal and disqualification of a Municipal Judge must:

1. be filed at least 10 days before the date of the hearing or trial, except that it must be filed at the earliest practicable time before the beginning of the trial or hearing if a judge is assigned to a case 10 or fewer days before the date set for trial or hearing;

2. be verified; and

3. state with particularity the alleged grounds for recusal or disqualification of the Municipal Judge based on: (1) personal knowledge that is supported by admissible evidence, or (2) specifically stated grounds for belief of the allegations.

(Sec. 29.052(b),(c), Gov’t Code.)
If a motion to recuse or disqualify is filed in the case, go to Step 2.  If a motion to recuse or disqualify is not filed in the case, go to Step 12.

Step 9.
Municipal Judge is recused or disqualified.
Determination must be made as to who will sit for judge.
From Step 12:

Municipal Judge disqualifies him/herself with or without a motion
 The procedure for appointing a judge to sit for a Municipal Judge who is recused or disqualified is the same whether the Municipal Judge recuses or disqualifies him/herself on his/her own motion or in response to the filing of a motion to recuse or disqualify.  A Municipal Judge who recuses or disqualifies him/herself with or without a motion must enter an order of recusal or disqualification and then request that another judge be assigned to sit in the case. (Sec. 29.055(b)(1), Gov’t Code).
Go to Step 13 to determine to which judge the request that another judge be assigned to hear the case should be sent.

From Step17:
Municipal Judge is disqualified following a hearing on a Motion to Recuse or Disqualify:

The judge who hears and grants a Motion to Recuse or Disqualify must determine who is the appropriate judge to assign a Municipal Judge to hear the case and request that that judge assign another Municipal Judge to hear the case.  (Sec. 29.057, Gov’t Code.)  

Go to Step 13 to determine to which judge the request that another judge be assigned to hear the case should be sent.  
Step 10.
Is motion denied?

After a hearing on the motion, the judge who is assigned to hear the motion can either grant or deny the motion.  If the motion is denied, advance to Step 11.  If the motion is granted, go to Step 17.

Step 11.
Municipal Judge retains case.

If after a hearing on the motion to recuse or disqualify the motion is denied, the Municipal Judge retains the case and no further action is required under Subchapter A-1, Chapter 29, Texas Government Code.  STOP.
Step 12.
Does Municipal Judge recuse or disqualify himself or herself without a motion?
A Municipal Judge may determine that recusal or disqualification is necessary in a case even if a motion to recuse or disqualify has not been filed.

If a Municipal Judge recuses or disqualifies him/herself without a motion, go to Step 9.  If a Municipal Judge does not recuse or disqualify him/herself, go to Step 18. 
Step 13.
Is Municipal Judge the only Municipal Judge in the municipality? 

If the answer to this question is “yes,” then advance to Step 14.  If the answer to this question is “no,” then go to Step 19.

Step 14.
Municipal Judge requests Regional Presiding Judge to assign Municipal Judge from other municipality in county to hear case.

If Municipal Judge disqualified him/herself with or without a motion:


If the Municipal Judge has recused or disqualified him/herself with or without a motion and is the only judge in the municipality, then the Municipal Judge must request the Regional Presiding Judge to assign a judge of another municipal court in the county to hear the case.  The Municipal Judge may not take any other action in the case, except that a Municipal Judge who recuses him/herself for good cause may take other action as stated in the order in which the action is taken.  (Secs. 29.055(b)(1)(C) and Sec. 29.055(b)(2), Gov’t Code.)  Advance to Step 15 to determine who the Regional Presiding Judge will assign to hear the case.
If Municipal Judge is disqualified following a hearing on a Motion to Recuse or Disqualify:


If the Municipal Judge has been recused or disqualified after a hearing on a motion to recuse or disqualify him/her, then the judge who heard and ruled on the motion should request the Regional Presiding Judge to assign a judge of another municipal court in the county to hear the case.  (Sec. 29.057(a)(3), Gov’t Code.)  Advance to Step 15 to determine who the Regional Presiding Judge will assign to hear the case.

Step 15.
Is Municipal Judge from other municipality in county available to hear the case?


In some instances there are no other municipalities located in a county or all of the Municipal Judges in the municipalities in the county are unavailable because they have also been recused or disqualified or are otherwise unavailable.  (Sec. 29.057(c), Gov’t Code.)  If the answer to this question is “yes,” advance to Step 16.  If the answer to this question is “no,” go to Step 21.

Step 16.
Regional Presiding Judge assigns Municipal Judge from other municipality in county to hear case.

If a Municipal Judge from another municipality in the county is available to hear the case, the Regional Presiding Judge should appoint a Municipal Judge from another  municipality in the county.  A Regional Presiding Judge should not look to Municipal Judges of municipalities located outside of the county if one is available in the county.  (Secs. 29.055(b)(1)(C), Gov’t Code.)  

Once a Municipal Judge is assigned by the Regional Presiding Judge to hear the case, no further action is required.  STOP.
Step 17.
Motion to recuse or disqualify is granted.

If the motion to recuse or disqualify is granted, the judge who heard the motion shall enter an order of recusal or disqualification and, depending on whether the recused or disqualified Municipal Judge is the Presiding Municipal Judge of the municipality or from a municipality with more than one Municipal Judge, either request the Regional Presiding Judge or the Presiding Municipal Judge of the municipality to assign another Municipal Judge to hear the case.  (Sec. 29.057, Gov’t Code.)
 Go to Step 9 to determine to whom the request to assign the Municipal Judge to hear the case should be made. 
Step 18.
No action on recusal or disqualification is required.
If a motion to recuse or disqualify has not been filed in the case and the Municipal Judge does not recuse or disqualify him/herself on his or her own motion, no action is required under Subchapter A-1, Chapter 29, Texas Government Code.  STOP.
Step 19.
Is Municipal Judge the Presiding Municipal Judge of the municipal court?

If the answer to this question is “yes,” then go to Step 20.  If the answer to this question is “no,” then go to Step 22.
Step 20.
Municipal Judge requests Regional Presiding Judge to assign other Municipal Judge of municipality to hear case.

If Municipal Judge disqualified him/herself with or without a motion:


If the Municipal Judge has recused or disqualified him/herself with or without a motion and  the Municipal Judge is the Presiding Municipal Judge of the Court, then the Municipal Judge should request the Regional Presiding Judge to assign any another Municipal Judge of the municipal court to hear the case.  (Sec. 29.055(b)(1)(B), Gov’t Code.)  Go to Step 25.
If Municipal Judge is disqualified following a hearing on a Motion to Recuse or Disqualify:

If the Municipal Judge has been recused or disqualified after a hearing on a motion to recuse or disqualify him/her, and the recused or disqualified Municipal Judge is the Presiding Judge of the Municipal Court, then the judge who heard and ruled on the motion should request that the Regional Presiding Judge assign another Municipal Judge of the municipality to hear the case.  (Sec. 29.057(a)(2), Gov’t Code.)  Go to Step 25.
Step 21.
Regional Presiding Judge assigns Municipal Judge from municipality in adjacent county to hear case.

If there are no other municipalities located in a county or all of the Municipal Judges in the municipalities in the county are unavailable because they have also been recused or disqualified or are otherwise unavailable, the Regional Presiding Judge shall assign a Municipal Judge from an adjacent county to hear the case.  (Sec. 29.057(c), Gov’t Code.)
Once a Municipal Judge from an adjacent county is assigned by the Regional Presiding Judge to hear the case, no further action is required.  STOP.

Step 22.
Municipal Judge requests Presiding Municipal Judge to assign other Municipal Judge of municipal court to hear case?

If Municipal Judge disqualified him/herself with or without a motion:

If the Municipal Judge has recused or disqualified him/herself with or without a motion and  the Municipal Judge is not the Presiding Municipal Judge of the Court, then the Municipal Judge should request the Presiding Municipal Judge to assign any another Municipal Judge of the municipal court, including the Presiding Municipal Judge, to hear the case.  (Sec. 29.055(b)(1)(A), Gov’t Code.)  Advance to Step 23.

If Municipal Judge is disqualified following a hearing on a Motion to Recuse or Disqualify:

If the Municipal Judge has been recused or disqualified after a hearing on a motion to recuse or disqualify him/her, and the recused or disqualified Municipal Judge is not the Presiding Municipal Judge of the municipality, then the judge who heard and ruled on the motion should request that the Presiding Municipal Judge assign any other Municipal Judge of the municipality, including the Presiding Municipal Judge, to hear the case.  (Sec. 29.057(a)(1), Gov’t Code.)  Advance to Step 23.

Step 23.
Is Presiding Municipal Judge able to assign other Municipal Judge of municipality to hear case?

If the answer to this question is “yes,” then advance to Step 24.  If the answer to this question is “no,” then go to Step 27.

Step 24.
Presiding Municipal Judge assigns other Municipal Judge of municipality to hear case.


The Presiding Municipal Judge may assign another Municipal Judge of the municipality who is available to sit in the case, including him/herself.  (Sec. 29.055(b)(1)(A), Gov’t Code.)

Once the Presiding Municipal Judge has assigned a Municipal Judge to hear the case, no further action is required.  STOP.
Step 25.
Is Regional Presiding Judge able to assign other Municipal Judge of municipality to hear case?

If the answer to this question is “yes,” then advance to Step 26.  If the answer to this question is “no,” then go to Step 15.

Step 26.
Regional Presiding Judge assigns other Municipal Judge of municipality to hear case.

If another Municipal Judge of the municipality is available to hear the case, the Regional Presiding Judge should appoint one of the available Municipal Judges to hear the case.  A Regional Presiding Judge should not look to Municipal Judges of other municipalities if one is available in the municipality of the recused or disqualified Municipal Judge.  (Secs. 29.055(b)(1)(B) and 29.057(a)(2), Gov’t Code.)

Once a Municipal Judge is assigned by the Regional Presiding Judge to hear the case, no further action is required.  STOP.
Step 27.
Presiding Municipal Judge requests Regional Presiding Judge to assign Municipal Judge from another municipality in county to hear case.

If a Presiding Municipal Judge is unable to assign a Municpal Judge of the municipality to hear the case when a Municipal Judge is recused or disqualified under Sec. 29.055 or 29.056 because there are not any other Municipal Judges in the municipality or because all the Municipal Judges have been recused or disqualified or are otherwise unavailable to hear the case, the Presiding Municipal Judge should request the Regional Presiding Judge to assign a Municipal Judge from another municipality in the county or, if necessary, assign a Municipal Judge from a municipality in an adjacent county to hear the case.  (Sec. 29.057(b), Gov’t Code.)  Go to Step 15.

